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 McMurray v. Close is making breaking news in the media for surrogacy law and 

parentage rights overall.  Cindy Close alleges that she and Marvin McMurray, whom she met in 

Houston, TX, in 2005, agreed to have a child together and co-parent because they were both in 

their 40s and not married.  Through the use of an anonymous donor egg, McMurray’s sperm and 

in-vitro fertilization, Close became pregnant with twins.  When she gave birth to the twins in 

July 2012, however, she was shocked to learn from McMurray that he was gay and that he only 

planned to use her as a surrogate for him and his partner. After a fierce court battle in Harris 

County Family Court over whether Close is the mother of the twins, Judge Bonnie Crane 

Hellums found that she was the mother.  Currently, however, McMurray is appealing this ruling.  

The Texas Court of Appeals is now faced with the looming task that no court to date has yet to 

successfully accomplish and a task that many court have obviously avoided: to define what a 

mother is.  How should the court rule?  It will be a difficult decision to make, with only a few 

scattered dissimilar cases for precedent and outdated legislation for guidance. 

Legal Precedent  

In the few cases that have touched upon similarly sticky situations involving alternative 

methods to traditional fertility, there seems to be a growing trend to focus on the intent of the 

original parties.  California has been the front runner in trying to tackle this matter, having 

delivered the most relevant and groundbreaking opinions in this area of law. 
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In a 1993 case, Johnson v. Calvert, the California Supreme Court held that the intended 

parents in a gestational surrogacy agreement should be recognized as the natural and legal 

parents.1  In Johnson, the intended mother had provided her egg to a surrogate.2  The Court 

found that the intent to have the child originated with the genetic mother, (but for the genetic 

mother, the child would not exist) and the genetic mother could have found another surrogate.3  

Thus, the Court held that the surrogacy agreement was not contrary to public policy.4  Five years 

after this holding, the California Court of Appeals also delivered an opinion on a case with a 

similar issue. 

In 1998, John and Luanne Buzzanca wanted to have a child, but they both were infertile.5  

They had the eggs of an anonymous egg donor fertilized with the sperm of an anonymous sperm 

donor, and implanted the resulting embryos in the womb of a paid surrogate.6  When the 

Buzzancas filed for dissolution of their marriage during the pregnancy, Luanne indicated that the 

baby, who was not yet born, was a child of the marriage.7  John, however, indicated that there 

were no children of the marriage, claiming that he should not be held legally responsible for a 

child that was not genetically his nor was genetically his wife’s or gestated by his wife.8  The 

trial court agreed with John, finding that the baby had no legal parents.9  The Court of Appeals, 

however, found that when a couple, who is unable to procreate on their own, causes the 

                                                           
1 Johnson v. Calvert, 5 Cal. 4th 84, 19 Cal. Rptr. 2d 494, 851 P.2d 776 (1993). 
2 Id. 
3 Id. 
4 Id. 
5 In re Marriage of Buzzanca(1998) 61 Cal.App.4th 1410, 72 Cal.Rptr.2d 280. 
6 Id. 
7 Id. 
8 Id. 
9 Id. 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993108776&pubNum=0000661&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998067569&pubNum=3484&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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conception of a child by use of medical technology, with the intent to parent the child, they will 

be held in the status of legal parents regardless of genetics.10 

In both Johnson and Buzzanca, the California Supreme Court relied on intent when 

deciding who the natural and legal parents of a child born from a surrogate are. Moreover, In re 

C.K.G., a case decided more recently and even more closely linked in its facts to the McMurray 

case arose out of the Supreme Court of Tennessee in 2005, and it, too, used intent as a major 

deciding factor in finding the paternity of a child born from a surrogate.11 

In re C.K.G. involves a maternity dispute.12  An unmarried, heterosexual couple had three 

children by obtaining eggs donated from an anonymous third-party female, fertilizing the eggs 

in-vitro with the man’s sperm, and implanting the fertilized eggs in the woman’s uterus.13  The 

couple intended to rear the children together as father and mother.14  When the couple’s 

relationship deteriorated, however, the woman filed a parentage action seeking custody and child 

support.15  In response, the man claimed that the woman had no standing as a parent because, 

lacking genetic connection to the children, she failed to qualify as a parent under Tennessee’s 

parentage statutes.16  On this basis, the man sought sole and exclusive custody of the children.17 

The Supreme Court of Tennessee held that the woman is the children’s legal mother with 

all the rights and responsibilities of parenthood.18  The Court’s holding is based on the following 

factors: (1) prior to the children’s birth, both the woman as gestator and the man as the genetic 
                                                           
10 Id. at 293. 
11 In re C.K.G., 173 S.W.3d 714 (Tenn.2005). 
12 Id. 
13 Id. 
14 Id. 
15 Id. 
16 Id. 
17 Id. 
18 Id. at 733. 
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father voluntarily demonstrated the bona fide intent that the woman would be the children’s legal 

mother and agreed that she would accept the legal responsibility as well as the legal rights of 

parenthood; (2) the woman became pregnant, carried to term, and gave birth to the children as 

her own; and (3) this case does not involve a controversy between a gestator and a female 

genetic progenitor where the genetic and gestative roles have been separated and distributed 

among two women, nor does this case involve a controversy between a traditional or gestational 

surrogate and a genetically-unrelated intended mother.19 

Applying Precedent to the McMurray Case 

While these cases may shed some light on what defines a mother in cases of alternative 

methods of fertility, none of them are binding in Texas, and none involve parents with such 

disparate intents as found in McMurray.  However, because this is a case of first impression in 

Texas, given the absence of Texas case law on this matter, the Texas Court of Appeals may 

decide to use the same factors used by the C.K.G. court to decide the McMurray case in order to 

create uniformity in the law. If the McMurray court utilizes the C.K.G. factors,  the second and 

third factors would be met on the face of the case because Close did become pregnant, carry to 

term, and give birth to the children as her own, establishing the second factor.  Additionally, 

Close’s pregnancy does not fall under and of the situations described in the third factor; the egg 

donor is not involved in the dispute.  As for the first factor, evidence would have to be entered to 

establish whether Close and McMurray “voluntarily demonstrated the bona fide intent” that 

Close would be the children’s legal mother, and whether they both agreed that she would accept 

the legal responsibility as well as the legal rights of parenthood.  Evidence that may be used to 

establish this factor may include testimonial evidence of how McMurray held Close out to the 
                                                           
19 Id. at 717. 
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public, documentation from the fertility clinic used by Close and McMurray, and any evidence 

showing that McMurray paid for any items at Close’s residence that are meant to be used for the 

twins.  In making its ruling, however, the McMurray court must also abide by Texas law. 

Texas Statutory Law as it Applies to the  McMurray Case 

The Texas Legislature adopted the Uniform Parentage Act (hereinafter referred to as 

“UPA”) as Chapter 160 in the Texas Family Code.20  If the McMurray court is to strictly follow 

the UPA as it is adopted by Texas, then it should find Close as the legal mother of the twins.  

Section 160.754 lists the requirement of entering into a valid surrogacy agreement, and 

McMurray’s alleged surrogacy agreement with Close fails to meet several crucial elements of a 

surrogacy agreement recognized in Texas.21  McMurray’s alleged oral surrogacy agreement is 

not written, and McMurray and his partner are not married, both criteria that must be established 

in order to have a valid surrogacy agreement in Texas.22 

Furthermore, according to section 160.762, “[a] gestational agreement that is not 

validated as provided by this subchapter is unenforceable, regardless of whether the agreement is 

in a record.”23  Therefore, there is no way in which the McMurray court can enforce McMurray’s 

alleged surrogacy agreement with Close.  Additionally, section 160.762 also provides that, “[t]he 

parent-child relationship of a child born under a gestational agreement that is not validated as 

provided by this subchapter is determined as otherwise provided by this chapter.”24  Hence, in 

accordance with the statute, because the McMurray court cannot find a valid surrogacy 

                                                           
20 TEX. FAM. CODE § 160. 
21 TEX. FAM. CODE § 160.754. 
22 Id. 
23 TEX. FAM. CODE § 160.762. 
24 Id. 
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agreement between McMurray and Close, it must turn to section 160.201, which is titled, 

“Establishment of Parent-Child Relationship.”25  Section 160.201 states, “[t]he mother-child 

relationship is established between a woman and a child by: (1) the woman giving birth to the 

child; (2) an adjudication of the woman’s maternity; or (3) the adoption of the child by the 

woman.”26  Therefore, because Close has given birth to the twins, the McMurray court should 

keep in line with UPA and find that she has established a parent-child relationship. 

The Need for New Law 

While the Texas Family Code has been amended to include issues on surrogacy, 

reproductive technology has already outgrown these amendments creating more complicated 

issues.   Reproductive technology is redefining parenthood and the legislature is lagging behind 

these new trends.  The Texas legislature did not intend for UPA to address situations in which 

intent of the parties differ and the parties used a donor egg and/or donor sperm in creating the 

child.  So far, courts have strayed away from writing holdings with bright line rules on these 

issues because they need the assistance of the legislature, which needs to pass more up-to-date 

laws.  It is not the judicial branch’s role to make law, a job vested to the legislature. 
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